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I. Introduction

This AIDS Law Brief Background Paper examines the state of the law in Tanzania regarding the age of
consent for voluntary medical male circumcision (VMMC). This Paper identifies ambiguities in relevant
Tanzanian laws and policies, compares those laws and policies with laws in other African countries and
recommendations from international organizations, and suggests legal reforms for Tanzanian stakeholders to
consider.

This paper was prepared by the University of Washington and provides support for an AIDS Law Brief on
Age of Consent for VMMUC in Tanzania. This Background Paper does not constitute legal advice and should
not be relied on for purposes of complying with Tanzanian law.

11. Summary

® Tanzanian law does not specify the age of consent for medical or surgical procedures, including
VMMC

® A 2009 Ministry of Health and Social Welfare situational analysis for VMMC stated that minors
cannot independently consent to VMMC

® Tanzanian law does not state whether a non-legal guardian can consent to VMMC on behalf of a

child
II1. Background

Tanzania has one of the highest rates of HIV prevalence in the world." In 2014, UNAIDS estimated that 1.5
million Tanzanians—around 3% of the population—live with HIV.” Other sources estimate that Tanzania
has an even greater HIV prevalence rate. For example, UNICEF has estimated that 5.7% of Tanzanians
were living with HIV/AIDS in 2012.° In particular, over 5% of adults aged 1549 are infected”, as well as
around 3.6% of young people aged 15—24 and approximately 160,000 children aged 0— 14.°

The World Health Organization (WHO) and Joint United Nations Program on HIV/AIDS (UNAIDS)
recommend that VMMC be part of comprehensive HIV programming “in settings with high HIV prevalence
and low levels of male circumcision, where the public health benefits will be maximized.” VMMC is
usually performed as a surgical procedure7 where a scalpel is used to excise the foreskin, an area highly
susceptible to HIV infections.” VMMC has proven successful in preventing female-to-male transmission of
HIV. Three trials, sponsored by the U.S. National Institutes of Health (NIH) and the French National
Agency for Research on AIDS, demonstrated that VMMC reduces the risk of female-to-male transmission
by approximately 60%.’

Agencies within the Tanzanian government have expressed support for increasing the number of VMMC
procedures performed each year. The Prime Minster’s Office discussed VMMC in its 2013 “Tanzania Third
National Multi-Sectoral Strategic Framework for HIV and AIDS.” The Framework suggests the increased
use of VMMC among several methods to decrease HIV-transmission and AIDS-related deaths."” Moreover,
the Framework indicates that the national strategy on VMMC should target “younger males for long term
"' The National Institute for Medical Research (part of the Ministry of Health and Social Welfare)
has made recommendations relating to the “effective roll-out of male circumcision services in the

irnpact.
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country.”IZ In particular, the institute has indicated that “Considering the risk/benefit ratio, we

) oy . .. 13
recommend infant and child circumcision to parents who assent to the procedure.”

Tanzania launched its VMMC strategy in 2009, targeting males aged 10—34 living in regions with high rates
of HIV prevalence and low rates of male circumcision prevalence.”’15 This program aimed to reach 2.8
million boys and men by 2013 through several delivery methods (e.g., fixed, outreach, and mobile) and
thereby increase VMMC rates to at least 80% in the priority regions.16 By December 2012, however, the
program had managed to circumcise only 415,398 men.'” Moreover, as of 2012, VMMC rates remained
below 80% in several regions,l8

One recent study assessed popular attitudes in a Tanzanian community about VMMC, to determine why
more Tanzanians do not take advantage of the surgery.19 The study revealed that many adult men may be
ashamed to seek out VMMC, based on a “perceived inappropriateness of [obtaining the procedure] after
920

puberty.
IV. Key Findings

1. Tanzanian law does not specifically identify the age of consent for VMMC or state
who may consent to medical treatment or surgery on behalf of a child

Tanzanian law does not explicitly state how old a person must be to consent to VMMC.”" The age of
majority in Tanzania is 18. Tanzania’s Law of the Child Act states that “a person below the age of eighteen
years shall be known as a child.””” Thus, anyone who is 18 or older can independently consent to medical
procedures. It is likely that the age of consent for VMMC is the age of majority—18 years old.

Official publications from the Tanzanian government support this inference. The National Institute for
Medical Research and Ministry of Health published a 2009 report referencing VMMC, which states that
“minors cannot consent to the procedure.”23 The Tanzanian Ministry of Health and Social Welfare
“Standard Operating Procedures for HIV Testing and Counseling (HTC)” state that certain “mature minors”
can independently consent to HTC if the child: (1) is married; (2) has children; or (3) is sexually active.”

Tanzanian statutory law does not state whether a non-legal guardian can consent to VMMC on behalf of a

child.

2. Laws in South Africa, Kenya, and Lesotho permit minors to consent to certain
medical interventions, including VMMC

South Africa expressly established 16 as the age of consent for VMMC. South Africa’s Children’s Act of
2005 provides that “circumcision of male children older than 16 may only be performed — if the child has
given consent to the circumcision.” Moreover, a child in South Africa may consent to a surgical procedure
if he or she is a) 12 or older, b) demonstrates “sufficient maturity and has the mental capacity to understand
the benefits, risks, social, and other implications of the treatment,” and c) is assisted by a parent or
guardian.26
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A number of other African countries also permit minors to consent to certain medical interventions. In
Kenya, a minor may independently consent to HIV testing if he or she is “symptomatic, pregnant, married,
a parent, or engaged in behaviour that puts them at high risk of contracting HIV.” Regarding VMMC in
particular, the Kenyan Ministry of Public Health and Sanitation is currently working to “[e]nsure that
appropriate laws, regulations and supervisory mechanisms are developed so that male circumcision services

28

are accessible and provided safely without discrimination.” In Lesotho, children 12 or older may

independently consent to medical treatment if they are “of sufficient maturity” and have “the mental

capacity to understand the benefits, risks, social and other implications of the treatment or operation.”29

3. The WHO, UNAIDS, UNICEF, Global Commission on HIV and the Law, U.S. Agency
for International Development, and Southern African Development Community
recommend that countries examine their consent laws to address age-related
barriers to HIV services

The WHO, UNAIDS, United Nations Children’s Fund (UNICEF), Global Commission on HIV and the
Law, United States Agency for International Development (USAID), and Southern African Development
Community (SADC)™ advise that countries with high HIV prevalence assess and possibly amend their
consent laws to facilitate access to HIV services, including VMMC.’' Recommendations regarding changes
to age of consent laws for VMMC include: (1) ensuring that laws and regulations require that providers
obtain informed consent before performing VMMC;” (2) ensuring that laws and regulations clearly
establish the age of consent for HIV services;” (3) considering lowering the age at which boys may
independently consent to VMMC;™* and (4) enacting laws and regulations protecting minors who do not
wish to be circumcised.’’

a. Laws and regulations should require that providers obtain informed consent before
performing VMMC

International guidelines stress that health care providers should always obtain informed consent before
performing VMMC. For example, the WHO and UNAIDS indicate that, “Countries should ensure that
male circumcision is provided with full adherence to medical ethics and human rights principles. Informed
consent, confidentiality, and absence of coercion should be assured.””® Likewise, in its Model Law on
Southern Africa, the SADC recommends that male circumcision only be performed with informed

consent.37
b. Laws and regulations should clearly establish the age qfconsentfor VMmMC

The Global Commission on HIV and the Law has stated that it is “good practice” for countries to have age of
consent set in law, because this “enables eligible children to consent independently to various forms of
medical treatment.””® Likewise, USAID has noted that where countries fail to define the age of consent for
HIV treatment, including VMMC, providers are inhibited from offering services and adolescents are
prevented from accessing treatment.”” USAID has further stated that “Defining and clarifying the age of

C . . 40
consent for...access to care and treatment services is critical to improve services for adolescents.”
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c. Countries could consider lowering the age of consent for VMMC below 18

The WHO and UNAIDS have indicated that countries may need to “review, revise, or develop an
appropriate policy or guidance with respect to informed consent for minors.”"’ Specifically, the WHO and
UNAIDS have recommended that, “[g]iven the importance of male circumcision in terms of HIV risk
reduction, consideration will be given to allowing adolescents who have the capacity to appreciate risks and
benefits access to male circumcision independent of parental consent.”” The SADC has also promulgated
guidelines indicating that countries should permit minors to independently consent to VMMC.” In its
Model Law on HIV in Southern Africa, the SADC recommends that countries should ensure that “male
circumcision is only performed...with prior voluntary and informed consent” from patients 16 or older.**

d. Laws and regulations should permit minors to object to circumcision

The WHO and UNAIDS recommend “involvement of the child in the decision-making” regarding VMMC.*”
Specifically, “the child should be given the opportunity to provide assent or consent, according to his
evolving capacity.”46 Moreover, these organizations stress that VMMC should always be carried out
“without coercion.”"’

V. Considerations

In light of the above recommendations, Tanzania could consider amending its laws and policies to reduce
ambiguities regarding age of consent for VMMC, facilitate access to VMMC for adolescents, and provide
safeguards for adolescents who do not wish to undergo the procedure.

First, Tanzania could consider clarifying that providers must obtain informed consent prior to performing
VMMC, including the assent of adolescent boys. In addition, Tanzania could consider clarifying the age of
consent for VMMC in the law. This could be accomplished in several ways. Tanzania could consider
adopting legislation that defines the age of consent for VMMC specifically, or Tanzania could consider
defining the age of consent for surgical procedures generally. Moreover, in the event non-surgical VMMC
becomes available among adolescent men, Tanzania could consider defining ages of consent for both
surgical and non-surgical VMMC.

Tanzania could consider defining in law that minors can independently consent to VMMC at some age
younger than 18. Tanzania could consider adopting legislation establishing a lower age of consent for
VMMC than the age of majority (for example, that the age of consent for VMMC is 16). Tanzania could
also consider adopting legislation providing that a minor may independently consent where he shows
sufficient maturity, similar to that noted above in South Africa.

Finally, Tanzania could consider defining who may consent to VMMC on behalf of a boy who is not able to
independently consent to VMMC. Tanzania could consider allowing certain non-legal caregivers to consent
on behalf of boys in certain circumstances.
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V. Research Methods

Researchers used a wide range of online legal and non-legal resources in the preparation of this brief.
LexisNexis and Westlaw were searched for relevant primary and secondary legal sources. Legislative acts
were accessed primarily through either the legislature’s website or that of the Law Reform Commission of
Tanzania. WHO, UNICEF, UNAIDS, Global Commission on HIV and the Law, USAIDS, and SADC
resources were consulted for guidelines and best practices, as well as HIV/AIDS data for Tanzania. Non-
legal databases included PubMed, PLoS One, EBSCO, and the University of Washington WorldCat service.

Authors: Jeff Lane, Maddie Haller, Amy Hagopian, Sallie Sanford and Aaron Katz.

This AIDS Law Brief Background Paper was prepared by the University of Washington and has been
supported by the President’s Emergency Plan for AIDS Relief (PEPFAR) through the Centers for Disease
Control and Prevention (CDC) under the terms of Cooperative Agreement Number U48-DP001911. The
findings and conclusions are those of the authors and do not necessarily represent the official position of the
Centers for Disease Control and Prevention. This AIDS Law Brief does not constitute legal advice.
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